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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2608 

Allocation  of  Asset*  in  Non* 
Multiemployer  Plans 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  prescribes 
rules  for  allocating  assets  of  a 
terminating  pension  plan  among  the  six 
priority  categories  set  forth  in  section 
4044  of  the  Employee  Retirement  Income 
Security  Act  of  1974.  The  rules  apply  to 
all  terminating  non-multiemployer 
pension  plans  covered  by  Title  IV  of  the 
Act.  Heretofore,  the  allocation  rules  of 
the  Pension  BeneHt  Guaranty 
Corporation  (the  “PBGC"),  which  were 
set  forth  in  its  Interim  Regulation  on 
Allocation  of  Assets,  applied  only  to 
terminating  plans  that  did  not  receive  a 
Notice  of  Su^iciency  and  that  were, 
therefore,  placed  into  trusteeship 
pursuant  to  Title  IV  of  the  Act.  This 
regulation  is  needed  to  establish  rules 
for  allocating  assets  in  terminating  plans 
that  close  out  imder  a  Notice  of 
Sufficiency  pursuant  to  Subpart  C  of 
Part  2615  of  this  chapter.  The  regulation 
is  further  necessary  to  clarify  when 
benefit  amounts  are  determined  and 
when  those  benefits  are  valued.  The 
regulation  is  also  needed  to  clarify 
general  rules  previously  published  as 
proposed  and  interim  regulations.  The 
effect  of  this  regulation  is  to  provide 
guidance  to  plan  administrators  in 
allocating  the  assets  of  terminating 
pension  plans  for  purposes  of 
demonstrating  su^ciency  under  Part 
2615  of  this  chapter,  determining 
benefits  payable  under  Title  IV,  and 
determining  plan  asset  insufnciency 
under  Part  2613  of  this  chapter.  This 
regulation  applies  only  to  non¬ 
multiemployer  plans  because,  under  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  the  allocation 
rules  in  section  4044  no  longer  apply  to 
multiemployer  plans. 

EFFECTIVE  DATE:  March  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
Renae  R.  Hubbard,  Staff  Attorney, 
Office  of  the  General  Coimsel,  Pension 
Benefit  Guaranty  Corporation^  2020  K 
Street,  N.W.,  Washington,  D.C.  20006. 
202-254-4895. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  4, 1975,  the  PBGC 
published  in  the  Federal  Register,  40  FR 
51368,  a  proposed  regulation  governing 


allocation  of  assets  in  terminating  plans 
subject  to  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
The  proposed  regulation  did  not 
differentiate  between  plans  to  which 
PBGC  issues  a  Notice  of  Sufficiency  and 
other  terminating  plans. 

On  November  3. 1976,  the  PBGC 
published  in  the  Federal  Register,  41  FR 
48480,  an  interim  regulation  covering  the 
allocation  of  assets  in  plans  that  do  not 
receive  a  Notice  of  Su^ciency. 
Simultaneously,  at  41  FR  48492,  the 
PBGC  published  a  supplemental  notice 
of  proposed  rulemaking  that  superseded, 
in  its  entirety,  the  proposed  regulation 
published  on  November  4, 1975.  The 
supplemental  notice  was  issued  in  order 
to  differentiate  between  "sufficient 
plans"  '  and  plans  that  do  not  receive  a 
Notice  of  Sufficiency  from  the  PBGC. 

The  supplemental  notice  also 
established  rules  concerning  ancillary 
beneBts  purchased  by  employee 
contributions  and  rules  governing  the 
establishment  of  subclasses. 

The  supplemental  notice  and  the 
interim  regulation,  as  published  in  1976, 
are  essentially  the  same  except  for  (1) 
differences  required  because  the 
supplemental  notice  covers  all 
terminating  plans,  whereas  the  interim 
regulation  covers  only  plans  that  have 
not  received  a  Notice  of  Sufficiency,  and 

(2)  the  inclusion  in  the  supplemental 
notice  of  a  section  dealing  with  the 
establishment  of  subclasses. 

Hie  interim  regulation  was  amended 
on  January  13, 1977,  42  FR  2677,  in  order 

(1)  to  provide  rules  for  the  establishment 
of  subclasses,  (2)  to  identify  more 
clearly  priority  category  5  benefits,  and 

(3)  to  make  technical  changes  in  the 
priority  category  2  provisions.  The 
interim  regulation  was  further  amended 
on  April  4, 1978,  43  FR  14010,  along  with 
corresponding  changes  in  the 
Guaranteed  Benefits  regulation,  29  CFR, 
Part  2605,  to  provide  allocation  rules  for 
the  newly  guaranteeable  pre-retirement 
death  benefit  based  on  mandatory 
employee  contributions  and  to  clarify 
further  the  treatment  of  mandatory 
employee  contributions.  On  August  2. 
1977,  the  PBGC  published  a  proposed 
amendment  to  the  interim  regulation,  42 
FR  39120,  to  allow  plans  that  merge  to 
provide  a  special  schedule  for  allocating 


'  The  use  of  the  term  "sufficient  plans"  is 
someuhat  misleading  since  there  are  circumstances 
under  which  "sufficient  plans”  are  not  issued  a 
Notice  of  Sufficiency  but.  instead,  are  placed  into 
trusteeship.  This  could  occur,  for  example,  if  a 
"sufficient  plan"  were  abandoned  by  its  sponsor- 
employer.  It  would  be  more  precise  to  say  that  the 
supplemental  notice  differentiated  between  plans 
that  close  out  pursuant  to  a  Notice  of  SufHciency 
and  plans  that  are  placed  into  trusteeship  pursuant 
to  Title  IV. 


assets  if  the  merged  plan  later 
terminates. 

Unless  clearly  stated  otherwise,  the 
rest  of  this  preamble  relates  solely  to  the 
1976  proposal,  which  will  be  referred  to 
hereafter  as  the  “supplemental  notice.” 

General 

Unlike  the  supplemental  notice,  which 
applied  to  all  plans  covered  by  Title  IV, 
this  final  regulation  applies  only  to  non¬ 
multiemployer  plans.  This  is  because, 
under  the  Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  Pub,  L  No.  96- 
364.  94  Stat.  1208  (1980),  section  4044  is 
no  longer  applicable  to  multiemployer 
plans. 

This  final  regulation  for  non¬ 
multiemployer  plans  basically  tracks  the 
supplemental  notice  but  also  includes 
rules  similar  to  those  in  the  interim 
regulation  for  priority  category  2.  This 
final  regulation  applies  both  to  plans 
that  close  out  under  a  Notice  of 
Sufficiency  pursuant  to  Subpart  C  of 
Part  2615  of  this  chapter  and  to  plans 
that  are  placed  into  trusteeship  pursuant 
to  Title  IV.  Thus,  this  regulation 
supersedes  the  interim  regulation,  as 
amended.  This  regulation  does  not 
address  the  following: 

(1)  The  allocation  of  assets  when  a 
merged  plan  terminates; 

(2)  The  allocation  of  assets  to  benefits 
covered  by  insurance  commitments, 
other  than  benefits  payable  by  an 
insurer  under  irrevocable  commitments; 
and 

(3)  The  allocation  of  residual  assets. 

The  allocation  of  residual  assets  is  the 

subject  of  a  proposed  amendment  to  this 
part  published  on  October  2, 1980,  45  FR 
65259.  A  final  amendment  dealing  with 
this  matter  will  be  completed  shortly. 
The  other  two  issues  will  be  considered 
separately  for  inclusion  in  the  regulation 
at  a  later  date. 

This  final  regulation  on  allocation  of 
assets  has  been  coordinated  with  the 
final  regulations  on  the  determination  of 
plan  sufficiency  and  the  valuation  of 
plan  benefits,  both  of  which  are  being 
published  today.  Basic  to  each  is  the 
concept  that  plans  that  close  out  under  a 
Notice  of  Sufficiency  must  be  treated  in 
a  different  manner  than  plans  that  are 
placed  into  trusteeship.  In  the 
supplemental  notice,  the  PBGC 
recognized  that  nontnisteed  plans  face  a 
special  problem  in  allocating  plan  assets 
because  of  the  time  delay  between  the 
date  of  plan  termination  and  the  date 
plan  assets  are  finally  liquidated  and 
distributed.  Therefore,  the  PBGC 
proposed  that,  while  the  amount  of  the 
benefit  to  which  a  participant  is  entitled 
would  be  determined  as  of  the  date  of 
plan  termination,  the  valuation  of  that 
benefit  and  the  allocation  of  plan  assets 
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in  such  plans  would  be  made  as  of  the 
date  of  distribution.*  In  trusteed  plans, 
the  determination  of  the  heneHt  amount 
and  both  the  valuation  and  allocation 
would  continue  to  be  done  as  of  the  date 
of  plan  termination.  The  PBGC  received 
no  comments  on  this  aspect  of  the 
proposal.  Therefore,  the  final  regulation 
provides  that  assets  shall  be  allocated 
as  of  the  date  of  distribution  in  plans 
that  close  out  under  a  Notice  of 
Sufficiency  and  as  of  the  date  of  plan 
termination  in  other  plans. 

This  final  regulation  has  been 
renumbered  and  restructured  for 
clarification  and  to  accommodate  the 
future  inclusion  of  other  provisions. 
Subpart  A  contains  general  rules. 

Subpart  B  contains  speciHc  rules  for 
allocating  assets  in  priority  categories  1 
through  8.  Subpart  C,  to  be  added  later, 
will  contain  rules  for  allocating  residual 
assets. 

Dennitions 

The  following  definitions  have  been 
added  to  §  2608.2: 

(1)  “Expected  retirement  age”  has 
been  defined  since  that  is  a  necessary 
factor  in  computing  benefits  when  a 
plan  permits  early  retirement* 

(2)  “Irrevocable  commitment’-has 
been  defined  because  beneHts  covered  ' 
by  an  irrevocable  commitment  are 
excluded  from  the  allocation  process. 
This  is  discussed  more  fully  under  the 
heading  “General  Rule  and  Violations” 
in  this  preamble. 

In  addition,  the  terms  “Notice  of 
Sufficiency”,  “plan  administrator”, 
“PBGC”,  and  “Code”  have  been  deHned 
for  the  reader’s  convenience.  The 
definitions  of  “normal  retirement  age", 
“plan  assets”,  and  “value  of  plan 
benefits”  have  been  eliminated  because, 
in  the  context  used,  they  are  self- 
explanatory. 

The  dehnition  of  “nonforfeitable 
benefit”  has  been  revised  to  track  the 
language  in  the  definition  added  to 
section  4001  of  the  Act  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980.  The  definition 
is  essentially  the  same  as  the  definition 
in  the  Guaranteed  Benefits  regulation,  29 
CFR,  Part  2605,  except  for  the  addition 
of  language  under  which  a  beneht  may 
be  nonforfeitable  if  a  participant  is 
entitled  to  it  under  “requirements  of  the 
Act.” 

General  Rule  and  Violations 

The  general  rule,  §  2608.3,  has  been 
revised  in  two  ways.  First,  the  revised 
language  makes  clear  that  the  assets  to 

’Similarly,  plan  obligations  under  section  4007  of 
Title  IV  and  under  Title  I  continue  after  the  date  of 
plan  termination. 


be  allocated  are  only  those  "available  to 
pay  for  beneBts  under  the  plan”  that  ^ 
become  due  after  the  date  of  plan 
termination.  Assets  that,  under  plan 
provisions,  are  to  be  used  to  satisfy 
benefits  that  are  due  and  unpaid  as  of 
the  date  of  plan  termination  and 
liabilities  other  than  plan  benetits  are 
not  assets  “available  to  pay  for  beneBts 
under  the  pUn." 

Second,  the  Bnal  regulation  excludes 
from  the  allocation  process  benefits 
payable  by  an  insurer  under  an 
irrevocable  commitment.  *1116  value  of 
an  iasurance  company's  irrevocable 
commitment  to  pay  benefits  to  a  named 
participant  should  not  be  included  in 
plan  assets  because  the  commitment 
cannot  be  used  to  satisfy  other  plan 
obligations.  Conversely,  assets  nee,d  not 
be  allocated  to  cover  those  beneBts 
already  provided  imder  an  irrevocable 
commitment. 

Objections  to  the  “irrevocable 
commitment”  rule  have  been  raised  on 
the  grounds  that  it  could  result  in  an 
abuse  of  the  termination  insurance 
program.  For  example,  the  rule  could 
permit  payment  of  beneBts  in  excess  of 
the  guaranteed  beneBt  limits.  It  also 
could  result  in  a  misallocation  to  certain 
priority  categories.  In  addition,  highly 
paid  participants  could  use  the  rule  to 
circumvent  the  nondiscrimination 
provisions  of  section  401  of  the  Code. 
Because  of  this,  the  PBGC  has  given 
preliminary  consideration  to  a 
requirement  that  all  insurance  or 
annuity  contracts  issued  by  insurance 
companies  (existing  as  well  as  future) 
include  provisions  for  cancellation  of 
any  annuity  benefits  purchased  or 
otherwise  provided,  to  the  extent 
required  to  conform  to  section  4044. 
However,  development  of  such  a  rule 
has  not  begun. 

Therefore,  to  minimize  the  possibility 
of  abuse,  §2608.4  has  been  revised  to 
make  clear  that  distribution  of  plan 
assets  contrary  to  section  4044  of  the 
Act,  in  anticipation  of  plan  termination, 
whether  directly  to  a  participant  or 
through  the  purchase  of  an  insurance 
contract,  constitutes  a  violation  of 
section  4044.  In  determining  if  a 
distribution  has  been  made  in 
anticipation  of  plan  termination,  the 
PBGC  will  consider  all  of  the  facts  and 
circumstances  including,  but  not  limited 
to,  (1)  any  change  in  funding  or 
operating  procedures,  (2)  past  practice 
with  regard  to  employee  requests  for 
forms  of  distribution,  (3)  whether  the 
distribution  is  consistent  with  plan 
provisions,  and  (4)  whether  an  annuity 
contract  that  provides  for  a  cutback  to 
Title  IV  guarantee  level?  could  have 


been  purchased  from  an  insurance 
company. 

Manner  of  Allocation 

One  comment  objected  to  the 
provision  in  §  2606.4  of  the  supplemental 
notice  (§  2608.10  of  the  Bnal  regulation) 
that  assets  be  allocated  to  all  beneBts, 
including  nonbasic-type  beneBts,  if  any, 
in  each  priority  category  before  any 
assets  are  allocated  to  ^e  next  lower 
priority  category.  It  was  suggested  that 
the  proposed  treatment  is  unjustiBable 
since  it  allocates  to  nonguaranteed 
benefits  assets  that  otherwise  would  be 
available  to  pay  guaranteed  benefits  in 
a  lower  priority  category.  This  could 
result,  in  turn,  in  greater  employer 
liability  and  an  indirect  guarantee  by 
the  PBGC  of  benefits  in  excess  of  the 
guarantee  limitations.  The  comment 
suggested  that  nonguaranteed  beneBts 
presently  being  assigned  to  priority 
category  3  be  shifted  to  priority  category 
5. 

The  PBGC  believes  that  this 
suggestion  is  contrary  to  the  language  of 
section  4044(a).  The  statutory  language 
does  not  permit  beneBts  to  be  shifted 
from  one  priority  category  to  another  by 
allocating  assets  first  to  all  guaranteed 
benefits  in  all  priority  categories. 

Rather,  PBGC  believes  the  statute 
requires  satisfaction  of  all  beneBts 
within  a  priority  category  before  assets 
are  allocated  to  the  next  lower  priority 
category.  Any  other  reading  would 
controvert  the  statutory  requirement 
that  a  specified  “order”  be  followed  in 
allocating  the  assets.  For  example, 
priority  category  3  benefits  could 
include  nonbasic-type  early  retirement 
supplements  that  have  been  in  pay 
status  for  more  than  three  years  when  a 
plan  terminates  and  basic-type  beneBts 
in  excess  of  the  guarantee  limits.  Under 
the  statutory  language,  assets  must  be 
allocated  to  both  types  of  benefits 
before  allocation  to  the  next  lower 
priority  category.  Therefore,  no  change 
was  made  in  the  Bnal  rule  in  this 
respect. 

A  new  provision,  §  2608.10(c)  Valuing 
benefits,  was  added  to  clarify  the 
concept  that  benefits  initially  assigned 
to  each  priority  category  are  computed 
by  first  determining  all  of  a  participant’s 
beneBt  of  the  type  assigned  to  that 
priority  category,  e.g.,  basic-type  or 
nonbasic-type.  A  participant’s  benefits 
of  each  type  are  then  valued  and 
reduced  by  the  value  of  the  same  type  of 
benefit  properly  assigned  to  a  higher 
priority  category.  For  example,  in  order 
to* determine  the  priority  category  4 
beneBt,  a  participant’s  total  basic-type 
beneBt  that  does  not  exceed  the 
guarantee  limits,  other  than  the  limits  in 
sections  4022(b)(5)  and  4022B(a), 
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formerly  sections  4022(b)(6)  and 
4022(b)(5).  of  the  Act.  is  determined  and 
then  the  amount  of  the  participant's 
basic-type  beneHt  previously  assigned 
to  priority  categories  2  and  3.  if  any.  is 
deducted.  The  same  procedure  is 
followed  for  nonbasic-ty'pe  benefits. 

In  addition,  a  provision  was  added  to 
make  clear  that  a  nonbasic-type  benefit 
in  priority  category  2  does  not  reduce 
nonbasic-type  beneHts  in  lower  priority 
categories.  As  explained  hereafter  under 
the  heading  “Priority  Category  2",  a 
participant’s  annuity  and  pre-retirement 
death  benefit  derived  from  mandatory 
employee  contributions  are  basic-type 
benefits.  The  nonbasic  portion  in 
priority  category  2  is  a  valuation  surplus 
equal  to  the  amount  by  which  the  value 
of  the  lump  sum  beneRt  elected  in  lieu  of 
the  basic-type  benefits  exceeds  the 
value  of  the  basic-type  beneRts.  Thus, 
since  this  nonbasic-type  beneRt  does 
not  duplicate  beneRts  in  lower  priority 
categories,  it  does  not  serve  to  reduce 
the  value  of  beneRts  in  lower  priority 
categories. 

A  change  has  been  made  in  the 
provision  for  allocation  of  assests  to 
beneRts  within  priority  categories, 

§  2608.10(e).  SpeciRcally,  the  change 
deals  with  the  provisions  governing  the 
allocation  of  assets  to  priority  category 
5  subcategories  based  on  successive 
plan  amendments  when  plan  assets  are 
not  sufRcient  to  pay  all  beneRts 
assigned  to  that  priority  category.  Under 
these  circumstances,  beneRts  are 
determined  Rrst  according  to  plan 
provisions  in  effect  Rve  years  before  the 
date  of  plan  termination,  and  then 
according  to  each  successive 
amendment.  The  provisions  of  the 
supplemental  notice  (§  2608.4(e)) 
assumed  that  each  succeeding 
amendment  would  increase  beneRts. 

The  Rnal  rule  recognizes  that  this  will 
not  always  be  the  case.  Situations  may 
arise  where  the  amounts  allocated  on 
account  of  a  beneRt  increase  under  an 
earlier  amendment  will  have  to  be 
reduced  because  of  a  later  amendment 
that  decreases  benefits.  For  example,  if 
a  plan  were  amended  to  reduce  future 
beneRt  accruals  or  the  Secretary  of  the 
Treasury  approves  other  beneRt 
reductions  because  of  substantial 
business  hardship,  it  is  possible  that 
amounts  allocated  to  a  beneRt  increase 
under  an  earlier  amendment  could, 
together  with  the  assets  allocated  to  the 
beneRt  assigned  to  priority  categories  2 
through  4,  provide  for  a  beneRt  that  was 
larger  than  a  participant’s  total  beneRt 
under  the  plan  on  the  date  of  plan 
termination  (or  the  date  employment 
ceased,  if  applicable).  Therefore, 

§  2608.10(e)  states  that,  if  an  amendment 


reduces  beneRts,  amounts  previously 
allocated  to  priority  category  5  in  excess 
of  the  reduced  beneRt  shall  be  reduced 
accordindy. 

The  only  other  changes  that  have 
been  made  In  i  2608.10  are  editorial  in 
nature. 

Priority  Category  1 

Changes  in  priority  category  1 
(S  2608.11)  have  been  made  primarily  for 
clariRcation.  Rules  for  assigning  beneRts 
in  plans  that  do  not  maintain  separate 
accounts  have  been  eliminated  since 
experience  has  shown  that  separate 
accounts  are  normally  kept  for  the  ^ 
portion  of  each  participant’s  accrued 
beneRt  derived  from  volimtary 
employee  contributions,  as  required  by 
section  204(b)(2)  of  the  Act  and  section 
411(b)(2)  of  the  Code.  Terminating  plans 
that  have  not  maintained  separate 
accounts,  if  any.  will  be  handled  on  a 
case  by  case  basis. 

Priority  Category  2 

In  addition  to  language  simpIiRcation 
and  format  changes  made  for 
clariRcation,  two  basic  changes  have 
been  made  in  priority  category  2, 

§  2608.12.  First,  the  manner  in  which  the 
accrued  beneRt  derived  from  mandatory 
employee  contributions  is  computed  has 
been  changed.  For  plans  that  are  subject 
to  the  minimum  vesting  standards  of  the 
Act  when  the  plan  terminates,  the 
proposed  rules  based  the  computation 
on  the  participant’s  total  mandatory 
contributions  remaining  in  the  plan, 
accumulated  with  interest  and 
converted  to  an  annuity  form  of  beneRt 
using  factors  established  by  the  Internal 
Revenue  Service  (the  "IRS"),  In  contrast, 
the  interim  regulation,  as  amended  on 
April  4, 1978,  provided  that  the  accrued 
beneRt  derived  from  mandatory 
employee  contributions  would  be 
computed  using  plan  provisions  and 
would  be  based  on  mandatory  employee 
contributions  without  interest.  The 
accrued  beneRt,  however,  could  not  be 
less  than  the  minimum  nonforfeitable 
beneRt  required  imder  section  411(c)  of 
the  Code  and  section  204(c)  of  the  Act. 
Upon  review  of  the  interim  regulation, 
the  PBGC  decided  that  the  accrued 
beneRt  derived  Rrom  mandatory 
employee  contributions  should  be 
determined  by  converting  a  participant’s 
mandatory  employee  contributions, 
accumulated  with  interest,  into  an 
annuity  beneRt  using  the  plan’s  interest 
rates  and  conversion  factors.  The 
limitation  of  the  minimum  nonforfeitable 
beneRt  requirement  under  section  411(c) 
of  the  Code  and  section  204(c)  of  the  Act 
still  applies. 

In  the  absence  of  plan  interest  rates 
and  factors,  the  IRS  rates  and  factors  in 


effect  on  the  date  of  plan  termination 
will  be  used.  The  IRS  factors  for 
converting  mandatory  employee 
contributions  to  an  annuity  form  of 
beneRt  are  set  forth  in  Treasury 
RegulaUon  1 1.411(c)-l  (26  U.S.C. 

I  411(c)  (1976))  and  Revenue  Ruling  76- 
47,  C.B.  1976-1, 109.  The  IRS-established 
interest  rate  is  contained  in  Treasury 
Regulation  S  1.411(c)-l. 

The  supplemental  notice  contained  a 
different  rule  for  plans  that  were  not 
subject  to  the  minimum  vesting 
provisions  in  section  203  of  the  Act  or 
section  411  of  the  Code  on  the  date  of 
plan  termination.  Since  this  Rnal 
reflation  applies  only  to  plans  that  RIe 
a  Notice  of  Intent  to  Terminate  on  or 
after  February  27, 1981,  and  since  all 
such  plans  are  subject  to  the  minimum 
vesting  provisions,  the  alternative  rule  is 
not  induded  in  this  Rnal  regdation. 

The  second  change  in  the  priority 
category  2  rules  is  the  addition  of  niles 
governing  the  allocation  of  assets  to  a 
pre-retirement  death  benefit  that  returns 
mandatory  employee  contributions  in 
the  event  of  death  before  retirement, 
which  was  treated  as  a  nonbasic-type 
beneRt  in  the  supplemental  notice.  Tbe 
pre-retirement  death  beneRt  was 
recognized  as  a  basic-type  beneRt  in  the 
April  4, 1978  amendment  to  the 
Guaranteed  BeneRts  regulation.  In 
addition,  that  amendment  provided  that 
a  participant  could  elect  to  receive  his 
or  her  mandatory  employee 
contributions  in  a  lump  sum,  in  lieu  of 
the  annuity  and  death  beneRts  derived 
from  those  contributions,  if  lump  sum 
payments  were  consistent  with  the  plan 
provisions.  A  simultaneous  amendment 
to  the  interim  regulation  on  allocation  of 
assets  provided  rules  reflecting  the 
changed  status  of  the  pre-retirement 
death  beneRt  and  rules  for  election  of 
the  lump  sum.  These  rules  have  been 
incorporated  in  the  Rnal  regulation  with 
one  change. 

The  change  relates  to  the 
determination  of  the  total  value  of  the 
beneRts  assigned  to  priority  category  2. 
The  effect  of  §  2808.7(b)  of  the  interim 
regulation,  was,  in  most  cases,  to 
provide  that  the  assets  allocated  to 
priority  category  2  for  each  participant 
would  be  equal  to  the  total  value  of  the 
participant’s  mandatory  employee 
contributions  with  interest  at  the  plan 
rate  or  the  statutory  rate,  whichever  was 
applicable,  reduced  by  distributions 
made  before  the  date  of  plan 
termination.  The  purpose  of  the  rule  in 
§  2608.7(b)  was  to  assure  that,  if  a 
participant  elected  to  receive  his  or  her 
contributions  with  interest  in  a  lump 
sum,  there  would  be  enough  assets 
allocated  to  priority  category  2  to  pay 
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that  lump  sum  benefit.  If,  on  the  other 
hand,  the  participant  elected  to  receive 
the  annuity  benefit  and  the  death 
benefit  derived  from  those  contributions, 
there  could  be  a  surplus  of  funds  in 
priority  category  2  with  respect  to  that 
participant.  This  is  because,  under 
S  2606.7(c),  a  participant’s  priority 
category  2  aimuity  benefit  was  based  on 
mandatory  employee  contributions 
remaining  in  the  plan,  exclusive  of 
interest.  The  combined  values  of  the 
annuity  benefit  and  the  death  benefit 
might  be  less  than  the  contributions  plus 
interest  In  other  words,  the  annuity  and 
death  benefits  might  cost  less  to  provide 
than  the  total  mandatory  employee 
contributions  plus  interest 

The  interim  regulation  stated  that  the 
annuity  beneHt  and  the  pre-retirement 
death  benefit  in  priority  category  2  were 
basic-type  beneHts.  It  also  provided  that 
the  excess,  if  any,  of  employee 
contributions  plus  interest  over  the 
value  of  the  basic-type  benefit  was  a 
nonbasic-type  beneHt.  If  a  participant 
had  a  nonbasic-type  benefit  in  priority 
category  2,  that  benebt  was  to  be 
disthbuuted  to  the  participant  on  the 
date  plan  assets  were  distributed,  and 
would  be  paid  in  addition  to  the  annuity 
and  death  benefits. 

The  existence  of  this  nonbasic-type 
beneHt,  which  is,  in  fact,  a  “valuation 
surplus",  could  result  in  a  duplication  of 
beneHt  payments  if  a  participant  elects 
to  receive  the  priority  category  2  benefit 
as  an  annuity  beneHt  plus  the  pre¬ 
retirement  death  beneHt,  rather  than  as 
a  lump  sum  benefit.  If  a  participant  who 
has  so  elected  dies  after  plan 
termination  but  before  retirement,  his  or 
her  beneficiary  would  receive  the  full 
amount  of  the  mandatory  employee 
contributions  under  the  plan’s  death 
beneHt  provision,  even  though  a  portion 
of  those  mandatory  employee 
contributions  were  previously  paid  out 
(when  plan  assets  were  distributed)  as  a 
nonbasic-type  benefit  This  is  illustrated 
by  the  following  example: 

Assume  that  on  the  date  of  plan 
termination  a  participant’s  accumulated 
mandatory  contributions  in  the  plan  are 
$4,000,  the  value  of  the  annuity  benefit 
derived  from  those  contributions  is 
$3,000,  and  the  value  of  the  pre¬ 
retirement  death  benefit  that  would 
return  those  $4,000  of  contributions  is 
$400.  The  accumulated  contributions 
($4,000)  exceed  the  sum  of  the  values  of 
the  annuity  beneHt  ($3,000)  and  death 
benefit  ($400)  by  $600.  The  $600  is  a 
nonbasic-type  priority  category  2 
beneHt  If  the  participant  elects  a  lump 
sum  return  of  contributions,  the 
participant  would  receive  the  $4,000. 
However,  if  the  participant  did  not  elect 


a  lump  sum  benefit  and  died  before 
reaching  retirement  age,  but  after  the 
date  of  plan  termination,  his  or  her 
beneHciary  would  receive  the  $4,000 
return  of  contributions  in  addition  to  the 
$600  nonbasic-type  beneHt  already  paid 
to  the  participant 
In  order  to  avoid  this  potential 
duplication  of  beneHts,  under  the  Hnal 
regulation  each  participant’s  benefit 
assigned  to  priority  category  2  is 
determined  by  the  form  of  distribution 
each  participant  elects.  If  a  participant 
elects  to  receive  an  annuity  beneHt  and 
the  pre-retirement  death  beneHt  derived 
from  his  or  her  mandatory  employee 
contributions,  those  beneHts  are 
assigned  to  priority  category  2  for  that 
participant.  *1110  annuity  and  pre¬ 
retirement  death  beneHt  are  then  valued 
by  determining  the  cost  of  providing 
those  beneHts,  at  PBGC  rates  or  those  of 
an  insurance  company,  whichever  will 
be  providing  the  beneHt  'The  combined 
value  of  the  annuity  benefit  and  the  pre¬ 
retirement  death  beneHt  is  the 
participant’s  basic-type  beneHt  in 
priority  category  2.  ’Hiere  is  no 
nonbasic-type  beneHt  in  priority 
category  2  for  a  participant  who  elects 
to  receive  the  annuity  beneHt  and  the 
pre-retirement  death  beneHt.  'This  is 
because  the  participant  is  receiving  the 
full  beneHts  derived  from  his  or  her  total 
accumulated  mandatory  contributions 
even  though  those  beneHts  can  be 
purchased  at  a  lower  cost.  'Thus,  under 
these  rules,  the  potential  duplication  of 
beneHt  payments  possible  under  the 
interim  regulation  is  avoided. 

If  a  participant  elects,  pursuant  to 
plan  provisions,  to  receive  a  lump  sum 
benefit  that  returns  his  or  her  mandatory 
employee  contributions  in  lieu  of  the 
annuity  beneHt  and  the  death  beneHt 
derived  from  those  contributions,  the 
benefit  assigned  to  priority  category  2  is 
the  lump  sum  benefit.  The  basic-type 
beneHt  of  the  participant  is  the  sum  of 
the  values  of  the  annuity  benefit  and  the 
pre-retirement  death  benefit  that  would 
have  been  paid  had  the  participant  not 
elected  the  lump  sum.  *1116  value  of  the 
nonbasic-type  benefit  is  the  excess,  if 
any,  of  the  accumulated  mandatory 
employee  contributions  over  the 
combined  value  of  the  annuity  and 
death  beneHts.  If  the  total  amount  of  a 
participant’s  accumulated  mandatory 
contributions  is  less  than  the  combined 
value  of  the  annuity  and  death  beneHts, 
the  Hnal  regulation  limits  the  lump  sum 
beneHt  to  the  total  amount  of  the 
accumulated  mandatory  employee 
contributions. 

The  computation  and  valuation  of  an 
annuity  beneHt  and  a  pre-retirement 
death  beneHt  is  a  necessary  step  in  the 


allocation  process,  although  a 
participant  has  elected  a  lump  sum 
beneHt,  since  the  value  of  the 
participant’s  annuity  beneHt  in  priority 
category  2  must  be  known  in  or^r  to 
determine  the  employer-derived  portion 
of  that  participant’s  total  annuity 
beneHt,  which  portion  is  to  be  assigned 
to  a  lower  prioritv  category. 

In  addition  to  these  two  basic 
dianges,  the  Hnal  regulation  makes  clear 
that  the  pre-retirement  death  beneHt  and 
the  lump  sum  beneHt  may  not  be  less 
than  the  minimum  lump  sum  determined 
under  rules  established  by  the  Internal 
Revenue  Service  under  section  204(c)  of 
the  Act  and  section  411(c)  of  the  Code 
and  using  the  IRS  rates  and  factors  in 
effect  on  the  date  of  plan  termination. 
Those  rules,  which  are  set  forth  in 
Treasury  Regulation  §  1.411(c)-l. 
provide  that  the  lump  sum  may  be  no 
less  than  the  actuarial  equivalent  of  the 
participant’s  minimum  accrued  beneHt 
derived  from  mandatory  employee 
contributions.  Examples  of  methods  for 
determining  the  actuarial  equivalent, 
including  an  example  of  a  reasonable 
approximation  method,  are  found  in 
Revenue  Ruling  78-202,  C.B.  1978-1, 124. 

Priority  Category  3 

The  changes  in  §  2608.13,  priority 
category  3,  are  (1)  format  and  language 
simpliHcation  and  (2)  clariHcation  of  the 
general  rules  contained  in  the 
supplemental  notice.  The  new  format 
more  clearly  shows  that  the 
determination  of  priority  category  3 
benefits  is  a  two-step  process.  The  Hrst 
step  is  to  determine  if  a  participant  or 
beneHciary  is  eligible  for  a  priority 
category  3  beneHt.  The  second  step  is 
the  calculation  of  the  beneHt  amount. 

Other  clarifying  changes  in  the 
general  rules  arc  as  follows; 

(1)  Sections  2608.13(b)  (1)  and  (2) 
specify  which  plan  provisions  govern 
eligibility  and  beneHt  amounts.  Two 
time  periods  must  be  considered.  One  is 
the  5-year  period  ending  on  the  date  of 
plan  termination  (hereafter  referred  to 
as  the  “5-year  period").  The  other  is  the 
3-year  period  ending  on  the  date  of  plan 
termination  (hereafter  referred  to  as  the 
“3-year  period’’).  Plan  provisions  in 
effect  on  the  date  beneHts  commenced 
are  used  for  those  participants  who 
were  in  pay  status  before  the  beginning 
of  the  3-year  period,  without  regard  to 
the  5-year  period,  but  beneHt  increased 
before  the  beginning  of  the  5-year  period 
will  be  given  effect.  For  other 
participants,  eligibility  and  beneHt 
amounts  are  governed  by  the  plan 
provisions  in  effect  on  the  day  before 
the  beginning  of  the  3-year  period. 

(2)  As  discussed  in  the  preamble  to 
the  interim  regulation,  beneHts  that 
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become  payable  solely  because  of  a 
participant's  death  or  disability  within  ' 
the  three  years  immediately  preceding 
the  date  of  plan  termination  are  not 
included  in  priority  category  3.  this  is 
because  the  prerequisite  condition  that 
would  make  the  participant  or 
beneficiary  eligible  for  the  benefit,  i.e. 
death  or  disablility  of  the  participant, 
did  not  occur  before  the  beginning  of  the 
3-year  period.  A  provision  has,  however, 
been  included  in  the  eligibility  rules  in 
§  2608.13(b)(1)  to  make  clear  that  the 
beneficiary  of  a  participant  who  was 
eligible  for  a  priority  category  3  benefit 
and  who  died  within  the  3-year  period  is 
included  in  priority  category  3.  Action 
2608.13(b)(4]  makes  clear  that  the 
beneficary’s  annuity  will  be  determined 
as  if  the  participant  had  died  on  the  day 
before  the  3-year  period  began. 

(3)  The  priority  category  3  benefit 
limitation  has  been  clarified. 

Specifically,  for  a  participant  whose 
priority  category  3  benefit  was  in  pay 
status  before  the  beginning  of  the  3-year 
period,  there  is  a  two-step  rule  that 
limits  the  amount  of  the  priority 
category  3  benefit.  The  first  step  is  the 
basic  rule  that  a  priority  category  3 
benefit  must  be  determined  using  the 
plan  provisions  in  effect  during  the  5- 
year  period  that  would  provide  the 
lowest  benefit.  The  second  step,  for 
those  in  pay  status,  is  to  compare  the 
lowest  benefit  so  determined  with  the 
lowest  annuity  benefit  the  participant 
was  entitled  to  receive  at  any  time 
during  the  3-year  period.  The  lesser  of 
the  two  benefits  is  the  priority  category 
3  benefit  for  those  in  pay  status.  This 
rule,  for  example,  would  exclude,  fi'om 
priority  category  3,  a  temporary  benefit 
supplement  that  was  in  effect  for  a 
retiree  during  the  3rd,  4th,  and  5th  years 
preceding  termination.  Only  the  basic 
rule  that  a  priority  category  3  benefit  is 
limited  to  the  lowest  benefit  under  plan 
provisions  in  effect  during  the  5-year 
period  applies  to  participants  who  could 
have  been,  but  were  not,  in  pay  status 
before  the  3-year  period. 

(4)  In  determining  the  lowest  amount 
payable  under  the  plan  provisions 
during  the  5-year  period,  consideration 
was  given  to  the  proper  treatment  of 
amendments  adopted  before  the  5-year 
period  that  provided  for  automatic 
benefit  increases  during  the  5-year 
period.  Since  the  amendment  provisions 
were  in  place  at  the  beginning  of  the  5- 
year  period,  the  PBGC  has  decided  that 
automatic  benefit  increases  scheduled 
during  the  fourth  and  fifth  years 
preceding  plan  termination  should  be 
included  in  determining  the  lowest 
benefit  under  the  plan  provisions. 
However,  automatic  increases  in  the 


benefit  formula  during  the  3-year  period 
preceding  termination  are  not  taken  into 
consideration  since  priority  category  3 
benefit  rights  are  fixed  no  later  than  the 
beginning  of  the  3-year  period. 

Automatic  benefit  increases  are  to  be 
disregarded  to  the  extent  tlut  the 
increase  is  greater  for  active 
participants  than  for  those  in  pay  status 
or  if  the  benefit  increase  is  only  for 
active  participants.  This  is  because,  by 
definition,  the  lowest  benefit  provided 
by  the  plan  during  the  5-year  period  can 
be  no  greater  than  one  based  on  the 
benefit  formula  applicable  to 
participants  in  pay  status.  These  rules 
are  set  forth  in  §  2608.13(b)(5)  of  the 
final  regulation. 

(5)  In  determining  the  amount  of  the 
priority  category  3  benefit  of  a 
participant  who  is  eligible  for  a  priority 
category  3  benefit  because  he  or  she 
could  have  received  a  benefit  before  the 
beginning  of  the  3-year  period,  it  is 
necessary  to  make  an  adjustment  for 
any  differences  between  the  normal 
form  of  annuity  in  effect  at  the  beginning 
of  the  3-year  period  and  the  normal  form 
at  that  point  in  the  5-year  period  when 
the  lowest  benefit  was  in  effect. 
Therefore,  if  the  annuity  benefit  forms 
are  different,  S  2608.13(bH3)  requires 
that  the  benefits  be  compared  after  the 
differing  form  is  converted  to  the  normal 
annuity  form  at  the  beginning  of  the  3- 
year  period,  using  plan  factors.  In  the 
absence  of  plan  factors,  PBGC’s  factors 
set  forth  in  Part  2609  of  this  chapter 
shall  be  used. 

(6)  In  determining  the  lowest  amount 
payable  under  the  plan  provisions 
during  the  5-year  period,  it  was  unclear 
under  the  supplemental  notice  whether 
a  plan  that  is  less  than  five  years  old  on 
the  date  of  plan  termination  could  have 
a  priority  category  3  benefit.  If  a  long 
established  plan  were  amended  during 
the  5-year  period  to  increase  benefits, 
that  increase  would  not  increase  the 
priority  category  3  benefit.  PBGC 
believes  that  participants  in  a  plan  that 
is  established  within  five  years  of  the 
date  of  plan  termination  should  not  be 
treated  in  a  different  manner  than 
participants  in  a  plan  amended  to 
increase  benefits  during  that  5-year 
period.  Therefore,  the  final  regulation 
provides  in  §  2608.13(b)(3)  that,  if  a  plan 
is  less  than  five  years  old  on  the  date  of 
plan  termination,  the  lowest  benefit  in 
effect  diiring  the  5-year  period  is  zero 
and  the  plan,  therefore,  has  no  priority 
category  3  benefits. 

(7)  A  new  §  2608.13(b)(6)  has  been 
added  to  clarify  that  a  plan  or  an 
amendment  is  considered  to  be  "in 
effect”,  for  purposes  of  determining 
priority  category  3  benefits,  on  the  later 


of  the  effective  date  or  the  adoption  date 
of  the  plan  or  amendment 

The  rules  discussed  in  items  (1)  and 
(3)  through  (5)  are  illustrated  by  the 
following  examples: 

Example  1.  A  plan  provides  for  an 
early  retirement  benefit  for  participants 
who  are  55  years  of  age  and  have  20 
years  of  service,  whic^  benefit  is 
payable  for  10  years  certain  and 
thereafter  for  life  ("a  10  C&C  annuity"). 
The  amount  of  the  benefit  is  $10  per 
month  for  each  year  of  service.  Benefits 
are  reduced  Vx  of  1%  for  each  month  that 
the  benefit  commencement  date 
precedes  the  normal  retirement  date, 
which  is  age  65.  On  the  date  of  plan 
termination,  participant  A  is  63  years 
old  and  has  25  years  of  service. 
Therefore,  A  could  have  retired  before 
the  beginning  of  the  3-year  period 
ending  on  the  date  of  plan  termination. 
Participant  A’s  priority  category  3 
benefit  would  be  a  10  C&C  annuity  of 
$154  per  month:  ($10  X  22)  X  70%.  Years 
of  service  are  determined  as  of  three 
years  before  the  date  of  plan 
termination,  and  the  early  retirement 
reduction  of  30%  is  based  on 
commencement  of  the  benefit  as  of  that 
date. 

If,  however,  four  years  before  the  date 
of  plan  termination,  the  benefit  formula 
was  $8  per  month  for  each  year  of 
service  and  the  plan  was  then  amended 
to  increase  the  benefit  formula  to  $10 
per  month  for  each  year  of  service,  A’s 
priority  category  3  benefit  would  be 
limited  by  the  dollar  amount  in  the 
lowest  benefit  formula  in  effect  during 
the  5-year  period  to  $123.20  per  month; 
($8  X  22)X70%. 

Example  2.  Plan  provisions  that  were 
in  effect  five  years  before  the  date  of 
plan  termination  provide  for  a  10  C&C 
annuity  benefit  payable  to  a  participant 
who  has  reached  the  normal  retirement 
age  of  65  with  10  years  of  service.  The 
monthly  normal  retirement  annuity  was 
$300  at  the  beginning  of  the  5-year 
period  ending  on  the  date  of  plan 
termination.  Under  the  plan,  however, 
the  benefit  formula  for  both  active  and 
retired  participants  would  increase  . 
midway  through  each  succeeding  plan 
year  by  $10. 

On  the  date  of  plan  termination. 
Participant  R  is  age  66,  had  earned  15 
years  of  service,  and  had  been  retired 
for  three  years.  Participant  E  is  age  56. 
has  34  years  of  service,  and  is  still 
employed.  Only  Participant  R  is  eligible 
for  a  priority  category  3  benefit. 
Participant  E  has  sufficient  service  but 
has  not  met  the  age  requirement  for 
retirement.  Since  E  could  not  have 
retired  three  years  before  plan 
termination,  E  does  not  have  a  priority 
category  3  benefit. 
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Under  the  plan  provisions,  the  lowest 
benefit  formula  in  effect  during  the  5- 
year  period  contained  an  automatic 
increase.  Participant  R's  priority 
category  3  beneHt  would  be  a  monthly 
annuity  of  $320.  Although  the  beneflt 
level  would  have  increased  to  $350  by 
the  date  of  plan  termination,  only 
increases  during  the  fourth  and  fifth 
years  before  plan  termination  are 
included  in  the  computation  of  the 
lowest  benefit 

Example  3.  Continuing  with  the  plan 
and  participants  in  Example  2,  four 
years  before  termination  the  plan  was 
amended  to  provide  that  a  participant 
with  30  years  of  service  could  retire  and 
receive  an  immediate  unreduced 
monthly  annuity.  The  normal  retirement 
benefit  was  increased  to  $400  a  month 
for  participants  retiring  at  age  65  and  for 
previously  retired  participants.  The  30- 
and-out  pensioners  would  receive  $500  a 
month  until  age  65  and  $400  a  month 
thereafter.  Both  R  and  E  are  elidble  for 
priority  category  3  benefits.  Almough 
the  amendment  cannot  be  used  to 
increase  the  amount  of  the  priority 
category  3  benefit  because  it  was  not  in 
effect  before  the  5-year  period,  it  is  used 
to  determine  eligibility  for  a  priority 
category  3  benefit 

Participant  R's  priority  category  3 
benefit  would  be  $320  per  month,  as 
determined  in  the  preceding  example. 

While  E's  eligibility  for  a  priority 
category  3  benefit  is  determined  under 
the  plan  as  amended  four  years  before 
termination,  the  amount  of  E's  priority 
category  3  benefit  is  not  determined  on 
the  basis  of  the  amended  $500/$400 
benefit  level.  Rather,  it  is  determined  on 
the  basis  of  the  lowest  annuity  benefit  in 
effect  during  the  5-year  period,  or  $320  a 
month  commencing  at  age  65.  Therefore, 
E's  priority  category  3  benefit  is  the 
actuarial  equivalent  at  age  53  of  a 
monthly  annuity  of  $320  payable  at  age 
65. 

Assume  that  an  annuity  payable  at 
age  53  would  be  40%  of  the  benefit 
payable  at  age  65  on  the  basis  of  plan 
factors.  E's  priority  category  3  benefit, 
therefore,  is  $128  a  monA 
($320  X40%=$128). 

Priority  Categories  4  through  6 

Changes  in  the  rules  for  priority 
categories  4  through  6  (§§  2608.14 
through  2608.16)  have  been  made  for 
clarification  only.  There  are  no 
substantive  changes  fi'om  the 
supplemental  notice. 

Subclasses 

One  comment  received  concerning 
subclasses,  §  2608.17,  was  that  the 
establishment  of  subclasses  within  a 
category  is  complex,  could  lead  to 


capricious  results,  and  should  not  be 
permitted.  The  PBGC  does  not  agree 
that  subclasses  should  not  be  allowed. 
There  are  many  plans,  most  notably 
plans  that  were  collectively  bargained, 
that,  prior  to  the  Act,  provided  for 
allocation  to  classes  based  on  length  of 
service  or  other  factors.  The  fact  Aat 
Congress  recognized  and  approved  of 
these  provisions  is  shown  by  section 
4044(b)(6)  of  the  Act  which  provides  for 
voluntary  establishment  of  subclasses, 
subject  to  whatever  rules  the  PBGC 
prescribes  by  regulation.  The 
supplemental  notice  provided  that 
subclasses  would  be  allowed  based 
specifically  on  "greater  length  of  service, 
older  age  or  on  disability  (or  any 
combination  thereof).''  'This  final 
regulation  makes  no  change  in  this 
respect 

Another  comment  requested  the 
specific  inclusion  of  a  subclass  based  on 
seniority  of  service,  provided  the 
allocation  did  not  increase  or  decrease 
total  assets  allocated  to  guaranteed 
benefits  in  any  priority  category  or 
violate  the  antiAliscrimination 
provisions  of  section  401  of  the  Code. 

The  comment  pointed  out  that  such 
provisions  are  often  found  in 
collectively  bargained  plans  and 
suggested  that  these  provisions 
correspond  to  a  subclass  based  on 
length  of  service.  Seniority  rules, 
however,  are  not  necessarily  based  on 
length  of  service.  For  example,  there 
may  be  job  line  seniority,  departmental 
seniority,  or  plant  seniority,  none  of 
which  necessarily  reflects  length  of 
service.  Therefore,  the  PBGC  has  not 
changed  the  regulation  in  this  respect. 

The  supplemental  notice  included  a 
provision,  S  2608.12(a),  that  required  a 
reallocation  of  assets  whenever 
allocation  on  the  basis  of  the 
established  subclasses  shifted  assets 
from  nonguaranteed  benefits  to 
guaranteed  benefits,  thereby  decreasing 
potential  employer  liability. 

Reallocation  was  also  required  when  the 
subclasses  shifted  assets  fi'om 
guaranteed  benefits  to  nonguaranteed 
benefits.  Either  could  occur  in  priority 
categories  3  and  4,  both  of  which  can 
include  basic-type  benefits  that  exceed 
the  guarantee  limits.  The  reallocation 
requirement,  however,  did  not  apply  to  a 
plan  that,  on  September  2, 1974, 
provided  for  subclasses  based  on  longer 
service,  older  age,  or  disability,  or  a 
combination  thereof,  and  continued  to 
so  provide. 

The  final  regulation  includes  similar 
provisions,  in  §§  2608.17  (b)  and  (c).  It 
also  includes  a  new  provision,  in 
§  2608.17(c),  under  which  plans  that 
provided  for  subclasses  on  September  2. 


1974,  but  subsequently  were  amended  to 
eliminate  or  revise  those  subclasses, 
will  have  180  days  fi'om  the  date  this 
regulation  is  published  in  the  Federal 
Register  during  which  to  adopt 
amendments  re-establishing  the  same 
subclasses.  Plans  that  do  so  will  not  be 
suj^ect  to  the  reallocation  requirement. 

This  final  regulation  is  effective  on 
March  1, 1981,  and  applies  to  any  non¬ 
multiemployer  plan  for  which  a  Notice 
of  Intent  to  Terminate  is  filed  on  or  after 
that  date. 

In  consideration  of  the  foregoing.  Part 
2608  of  Chapter  XXVI.  Title  29,  Code  of 
Federal  Regulations,  is  hereby  revised 
as  follows: 

1.  Part  2608  is  recodified  to  reflect  the 
creation  of  subparts  and  the 
renumbering  of  sections  as  follows: 

PART  2608— ALLOCATION  OF  ASSETS 
IN  NON-MULTIEMPLOYER  PLANS 

Subpart  A— General 

Sec. 

2608.1  Purpose  and  scope. 

2608.2  Definitions. 

2608.3  General  rule. 

2608.4  Violations. 

Subpart  B— Allocation  of  Assets  to  Benefit 
Categories 

2608.10  Manner  of  allocation. 

2608.11  Priority  category  1  benefits. 

2608.12  Priority  category  2  benefits. 

2608.13  Priority  category  3  benefits. 

2608.14  Priority  category  4  benefits. 

2608.15  Priority  category  5  benefits. 

2608.16  Priority  category  6  benefits. 

2608.17  Subclasses. 

Authority:  Sections  4002(b)(3),  4044,  Pub.  L 
93-406,  88  Stat  1004, 1025  (29  U.S.C. 

1302(bi|3),  1344  (1976)),  as  amended  by 
sections  403(1),  402(a)(7),  Pub.  L  96-364, 94 
Stat.  1208  (1980). 

Subpart  A— General 

§  2608.1  Purpose  and  scope. 

Section  4044,  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended,  contains  rules  for 
allocating  a  plan's  assets  when  the  plan 
terminates.  'These  rules  have  been  in 
effect  since  September  2, 1974,  the  date 
of  enactment  of  the  Act.  This  part 
interprets  those  rules  and  applies  to  any 
non-multiemployer  plan  for  which  a 
Notice  of  Intent  to  'Terminate  is  filed  on 
or  after  the  effective  date  of  this  part. 

§2608.2  Definitions. 

For  purposes  of  this  part: 

“Act"  means  the  Employee  Retirement 
Income  Security  Act  of  1974  (29  U.S.C. 

§  1001  et  seq.  (1976)),  as  amended  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  Pub.  L  No.  96- 
364,  94  Stat.  1208. 

“Annuity"  means  a  series  of  periodic 
payments  to  a  participant  or  a  surviving 
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beneficiary  for  a.  fixed  or  contingent 
period. 

"Basic-type  benefit"  means  a  benefit 
that  is  guaranteed  under  the  provisions 
of  Part  2605  of  this  chapter,  or  would  be 
if  the  guarantee  limits  in  Part  2809  of  this 
chapter  did  not  apply. 

“Code”  means  the  Internal  Revenue 
Code  of  1954,  as  amended  (26  U.S.C.  |1 
et  seq.  (1976)). 

"Date  of  plan  termination”  means  the 
date  established  under  section  4048  of 
the  Act. 

"Expected  retirement  age”  means  the 
age  determined  in  accordance  with 
Subpart  D  of  Part  2610  of  this  chapter 
when  the  participant  has  not  elected, 
before  the  allocation  date,  an  annuity 
starting  date. 

"Guaranteed  benefit”  means  a  benefit 
that  is  guaranteed  under  Part  2605  of 
this  chapter. 

"Irrevocable  commitment"  means  an 
obligation  by  an  insurer  to  pay  benefits 
to  a  named  plan  participant  or  surviving 
beneficiary,  if  the  obligation  cannot  be 
cancelled  under  the  terms  of  the 
insurance  contract  (except  for  fraud  or 
mistake)  without  the  consent  of  the 
participant  or  beneficiary  and  is  legally 
enforceable  by  the  participant  or 
beneficiary.  An  irrevocable  commitment 
is  considered  to  be  made  on  its  effective 
date. 

“Mandatory  employee  contributions” 
means  amounts  contributed  to  the  plan 
by  a  participant  that  are  required  as  a 
condition  of  employment,  as  a  condition 
of  participation  in  ^e  plaa  or  as  a 
condition  of  obtaining  benefits  under  the 
plan  attributable  to  employer 
contributions. 

“Nonbasic-type  benefit”  means  any 
benefit  provided  by  a  plan  other  than  a 
basic-type  benefit 

"Nonforfeitable  benefit”  means,  with 
respect  to  a  plan,  a  benefit  for  which  a 
participant  has  satisfied  the  conditions 
for  entitlement  under  the  plan  or  the 
requirements  of  the  Act  (other  than 
submission  of  a  formal  application, 
retirement  completion  of  a  required 
waiting  period,  or  death  in  the  case  of  a 
benefit  that  returns  all  or  a  portion  of  a 
participant's  accumulated  mandatory 
employee  contributions  upon  the 
participant's  death),  whe^er  or  not  the 
benefit  may  subsequently  be  reduced  or 
suspended  by  a  plan  amendment  an 
occurrence  of  any  condition,  or 
operation  of  the  Act  or  the  (k>de. 

Benefits  that  become  nonforfeitable 
solely  as  a  result  of  the  termination  of  a 
plan  will  be  considered  forfeitable. 

“Non-multiemployer  plan”  means  a 
pension  plan  described  in  section 
4021(a)  of  the  Act  that  is-maintained  by 
one  trade  or  business  (whether  or  not 
incorporated),  or  by  more  than  one  trade 


or  business  (whether  or  not 
incorporated),  all  of  which  are  under 
common  control  within  the  meaning  of 
Part  2812  of  this  chapter,  or  a  plan 
maintained  by  more  than  one  trade  or 
business  not  under  common  control  that 
is  not  a  multiemployer  plan  as  defined 
in  section  4001(^(3)  of  the  Act 

"Notice  of  Sufficiency”  means  a 
notice  issued  by  the  PECC  that  it  has 
determined  that  plan  assets  are 
sufficient  to  disdiarge  when  due  all 
obligations  of  the  plw  with  respect  to 
benefits  in  priority  categories  1  through 
4  after  plan  assets  have  been  allocate 
to  benefits  in  accordance  with  section 
4044  of  the  Act  and  this  part 

“PBGC'means  the  Pension  Benefit 
Guaranty  Corporation. 

"Plan”  means  a  defined  benefit  plan 
described  in  section  4021(a)  of  the  Act 

“Plan  administrator”  means  the  plan 
administrator  as  defined  in  sections 
4001  (a)(1)  and  3(16)  of  the  Act  For  this 
purpose,  ^e  term  “employer”,  as  used  in 
section  3(16)(B),  is  defined  in  section 
3(5)  of  the  Act 

"Priority  categories”  or  “priority 
category”  means  the  categories 
contained  in  sections  4044(a)  (1)  through 
(6)  of  the  Act  that  establish  the  order  in 
which  plan  assets  are  to  be  allocated. 

“Voluntary  employee  contributions” 
means  amounts  contributed  by  an 
employee  to  a  plan,  pursuant  to  the 
provisions  of  the  plan,  that  are  not 
mandatory  employee  contributions. 

§  2608.3  General  rule. 

(a)  Asset  allocation.  Upon  the 
termination  of  a  non-multiemployer 
plan,  the  plan  administrator  shall 
allocate  the  plan  assets  available  to  pay 
for  benefits  under  the  plan  in  the 
manner  prescribed  by  this  part.  Plan 
assets  available  to  pay  for  benefits 
include  all  plan  assets  (valued  according 
to  Part  2611  of  this  chapter)  remaining 
after  the  subtraction  of  all  liabilities, 
other  liabilities  for  future  benefit 
payments,  paid  or  payable  from  plan 
assets  under  the  provisions  of  the  plan. 
Liabilities  include  expenses,  fees  and 
other  administrative  costs,  and  benefit 
payments  due  before  the  allocation  date. 
Except  as  provided  in  $  2608.4(b),  an 
irrevocable  commitment  by  an  insurer  to 
pay  a  benefit,  which  commitment  is  in 
effect  on  the  date  of  the  asset  allocation, 
is  not  considered  a  plan  asset  and  a 
benefit  payable  under  such  a 
commitment  is  excluded  firom  the 
allocation  process. 

(b)  Allocation  date.  For  plans  that 
close  out  pursuant  to  a  Notice  of 
Sufficiency  under  the  provisions  of 
Subpart  C  of  Part  2615  of  this  chapter, 
assets  shall  be  allocated  as  of  the  date 
plan  assets  are  to  be  distributed.  For 


other  plans,  assets  shall  be  allocated  as 
of  the  date  of  plan  termination. 

12606.4  Violattons. 

(a)  General.  A  plan  administrator 
violates  the  Act  if  plan  assets  are 
allocated  upon  ter^nation  in  a  manner 
other  than  that  prescribed  in  section 
4044  of  the  Act  and  this  part,  except  as 
may  be  required  to  prevent 
disqualification  of  the  plan  under  the 
Code  and  regulations  thereunder. 

(b)  Distributions  in  anticipation  of 
termination.  A  distribution,  transfer,  or 
allocation  of  assets  to  a  participant  or  to 
an  insurance  company  for  the  benefit  of 
a  participant,  made  in  anticipation  of 
plan  termination,  is  considered  to  be  an 
allocation  of  plan  assets  upon 
termination,  and  is  covered  by 
paragraph  (a)  of  this  section.  In 
determining  whether  a  distribution, 
transfer,  or  allocation  of  assets  has  been 
made  in  anticipation  of  plan  termination 
PBGC  will  consider  all  of  the  facts  and 
circumstances  including — 

(1)  Any  change  in  funding  or  operation 
procedures; 

(2)  Past  inractice  with  regard  to 
employee  requests  for  forms  of 
distribution; 

(3)  Whether  the  distribution  is 
consistent  with  plan  provisions;  and 

(4)  Whether  an  annuity  contract  that 
provides  for  a  cutback  based  on  the 
guarantee  limits  in  Part  2809  of  this 
chapter  could  have  been  purchased  from 
an  insurance  company. 

Subpart  B— AHocation  of  Assets  to 
Benefit  Categories 

9  2606.10  Manner  of  allocation. 

(a)  General.  The  plan  administrator 
shall  allocate  plan  assets  available  to 
pay  for  benefits  under  the  plan  using  the 
rules  and  procedures  set  forth  in 
paragraphs  (b)  through  (f)  of  this  section, 
or  any  other  procedure  that  results  in 
each  participant  (or  beneficiary) 
receiving  the  same  benefits  he  or  she 
would  receive  if  the  procediuos  in 
paragraphs  (b)  throu^  (f)  were 
followed.  . 

(b)  Assigning  benefits.  The  basic-type 
and  nonbasic-type  braefits  payable  with 
respect  to  each  participant  in  a 
terminated  plan  shall  be  assigned  to  one 
or  more  priority  categories  in 
accordance  with  §§  2608.11  through 
2808.16.  Benefits  derived  from  voluntary 
employee  contributions,  which  are 
assigned  only  to  priority  category  1,  are 
treated,  imder  section  204(c)(4)  of  the 
Act  and  section  411(d)(5)  of  Ihe  Code,  as 
benefits  under  a  separate  plan.  The 
amount  of  a  benefit  payable  with 
respect  to  each  participant  shall  be 


Federal  Register  /  Vol.  46,  No.  18  /  Wednesday,  January  28.  1981  /  Rules  and  Regulations  9487 


determined  as  of  the  date  of  plan 
termination. 

(c)  Valuing  benefits.  The  value  of  a 
participant’s  beneflt  or  benefits  assigned 
to  each  priority  category  shall  be 
determined,  as  of  the  allocation  date,,  in 
accordance  with  the  provisions  of  Part 
2810  of  this  chapter,  'hie  value  of  each 
participant's  basic-type  benefit  or 
benefits  in  a  priority  category  shall  be 
reduced  by  the  value  of  the  participant’s 
beneflt  of  the  same  type  that  is  assigned 
to  a  higher  priority  category.  Except  as 
provided  in  the  next  two  sentences,  the 
same  procedure  shall  be  followed  for 
nonbasic-type  benefits.  The  value  of  a 
participant’s  nonbasic-type  benefits  in 
priority  categories  3.  S,  and  6  shall  not 
be  reduced  by  the  value  of  the 
participant’s  nonbasic-type  benefit 
assigned  to  priority  category  2.  Benefits 
in  priority  category  1  shall  neither  be 
included  in  nor  subtracted  fivm  lower 
priority  categories.  In  no  event  shall  a 
benefit  assigned  to  a  priority  category 
be  valued  at  less  than  zero. 

(d)  Allocating  assets  to  priority 
categories.  Plan  assets  available  to  pay 
for  bisnefits  under  the  plan  shall  be 
allocated  to  each  priority  category  in 
succession,  beginning  with  priority 
category  1.  If  the  plan  has  sufficient 
assets  to  pay  for  all  benefits  in  a  priority 
category^  the  remaining  assets  shall  then 
be  allocated  to  the  next  lower  priority 
category.  This  process  shall  be  repeated 
until  all  benefits  in  priority  categories  1 
through  6  have  been  provided  or  until  all 
available  plan  assets  have  been 
allocated.  If  the  plan  has  assets 
remaining  after  satisfaction  of  all 
benefits  in  priority  categories  1  through 
6,  those  residual  assets  shall  be 
allocated  in  accordance  with  section 
4044(d)  of  the  Act. 

(e)  Allocating  assets  within  priority 
categories.  Except-for  priority  category 
5.  if  the  plan  assets  available  for 
allocation  to  any  priorty  category  are 
insufficient  to  pay  for  all  benefits  in  that 
priority  category,  those  assets  shall  be 
distributed  among  the  participants 
according  to  the  ratio  that  the  value  of 
each  participant’s  benefit  or  benefits  in 
that  priority  category  bears  to  the  total 
value  of  all  benefits  in  that  priority 
category.  If  the  plan  assets  available  for 
allocation  to  priority  category  5  are 
insufilcient  to  pay  for  all  benefits  in  that 
category,  the  assets  shall  be  allocated, 
first,  to  the  value  of  each  participant’s 
nonforfeitable  benefits  that  would  be 
assigned  to  priority  category  5  under 

§  2808.15  after  reduction  for  the  value 
benefits  assigned  to  higher  priority 
categories,  based  only  on  the  provisions 
of  the  plan  in  eBect  at  the  beginning  of 
the  5-year  period  immediately  preceding 


the  date  of  plan  termination.  If  assets 
available  for  allocation  to  priority 
category  5  are  sufficient  to  fully  satisfy 
the  value  of  those  benefits,  assets  shall 
then  be  allocated  to  the  value  of  the 
benefit  increase  under  the  oldest 
amendment  during  the  5-year  period 
immediately  preceding  the  date  of  plan 
termination,  reduced  by  the  value  of 
benefits  assigned  to  higher  priority 
categories  (including  higher 
subcategories  in  priority  category  5). 

This  allocation  procedure  shall  be 
repeated  for  ea^  succeeding  plan 
amendment  within  the  5-year  period 
until  all  plan  assets  available  for 
allocation  have  been  exhausted.  If  an 
amendment  decreased  benefits, 
amounts  previously  allocated  with 
respect  to  each  participant  in  excess  of 
the  value  of  the  reduced  benefit  shall  be 
reduced  accordingly.  In  the  subcategory 
in  which  assets  are  exhausted,  the 
assets  shall  be  distributed  among  the 
participants  according  to  the  ratio  that 
the  value  of  each  participant’s  benefit  or 
benefits  in  that  subcategory  bears  to  the 
total  value  of  all  benefits  in  that 
subcategory. 

(f)  Applying  assets  to  basic-type  or 
nonbasic-type  benefits  within  priority 
categories.  The  assets  allocated  to 
participant’s  benefit  or  benefits  within 
each  priority  category  shall  first  be 
applied  to  pay  for  the  participant’s 
basic-type  benefit  or  benefits  assigned 
to  that  priority  category.  Any  assets 
allocated  on  behalf  of  that  participant 
remaining  after  satisfying  the 
participant’s  basic-type  benefit  or 
benefits  in  that  priority  category  shall 
then  be  applied  to  pay  for  the 
participant’s  nonbasic-type  benefit  or 
benefits  assigned  to  that  priority 
category.  If  the  assets  allocable  to  a 
participant’s  basic-type  benefit  or 
benefits  in  all  priority  categories  are 
insufficient  to  pay  for  all  of  the 
participant’s  guaranteed  benefits,  the 
assets  allocated  to  that  participant’s 
benefit  in  priority  category  4  shall  be 
applied,  first,  to  the  guaranteed  portion 
of  the  participant’s  benefit  in  priority 
category  4.  The  remaining  assets 
allocated  to  that  participant’s  benefit  in 
priority  category  4,  if  any,  shall  be 
applied  to  the  nonguaranteed  portion  of 
the  participant’s  benefit 

(g)  Allocation  to  established 
subclasses.  Notwithstanding  paragraphs 
(e)  and  (f)  of  this  section,  the  assets  of  a 
plan  that  has  established  subclasses 
within  any  priority  category  may  be 
allocated  to  the  plan’s  subclasses  in 
accordance  with  the  rules  set  forth  in 

S  2608.17. 


$2808.11  Priority  category  1  benefits. 

(a)  Definition,  the  benefits  in  priority 
category  1  are  participants’  accrued 
benefits  derived  from  voluntary 
employee  contributions. 

(b)  Assigning  benefits.  Absent  an 
election  described  in  the  next  sentence, 
the  benefit  assigned  to  priority  category 
1  with  respect  to  each  participant  is  the 
balance  of  the  separate  account 
maintained  for  the  participant's 
voluntary  contributions.  If  a  participant 
has  elected  to  receive  an  annuity  in  lieu 
of  his  or  her  account  balance,  the  benefit 
assigned  to  priority  category  1  with 
respect  to  that  participant  is  the  present 
value  of  that  annuity. 

§  2808.12  Priority  category  2  baneflts. 

(a)  Definition,  the  benefits  in  priority 
category  2  are  participants’  accrued 
benefits  derived  from  mandatory 
employee  contributions,  whether  to  be 
paid  as  an  annuity  benefit  with  a  pre¬ 
retirement  death  benefit  that  returns 
mandatory  employee  contributions  or,  if 
a  participant  so  elects  under  the  terms 
of  the  plan  and  Part  2605  of  this  chapter, 
as  a  lump  sum  benefit  Benefits  are 
primarily  basic-type  benefits  although 
nonbasic-type  benefits  may  also  be 
included  as  follows; 

(1)  Basic-type  benefits.  The  basic-type 
benefit  in  priority  category  2  with 
respect  to  each  participant  is  the  sum  of 
the  values  of  the  annuity  benefit  and  the 
pre-retirement  death  benefit  determined 
under  the  provisions  of  Paragraph  (c)(1) 
of  this  section. 

(2)  Non-basic-type  benefits.  If  a 
participant  elects  to  receive  a  lump  sum 
benefit  and  if  the  value  of  the  lump  sum 
benefit  exceeds  the  value  of  the  basic- 
type  benefit  determined  with  respect  to 
the  participant,  the  excess  is  a  nonbasic- 
type  benefit.  There  is  no  nonbasic-type 
benefit  in  priority  category  2  for  a 
participant  who  does  not  elect  to  receive 
a  lump  sum  benefit. 

(b)  Conversion  of  mandatory 
employee  contributions  to  an  annuity 
benefit  Subject  to  the  limitation  set 
forth  in  Paragraph  (b)(3)  of  this  section, 
a  participant’s  accumulated  mandatory 
employee  contributions  shall  be 
converted  to  an  annuity  form  of  benefit 
payable  at  the  normal  retirement  age  or. 
if  ^e  plan  provides  for  early  retirement, 
at  the  expected  retirement  age.  The 
conversion  shall  be  made  using  the 
interest  rates  and  factors  specified  in 
Paragraph  (b)(2)  of  this  section.  The 
form  of  the  annuity  benefit  {e.g..  straight 
life  annuity,  joint  and  survivor  annuity, 
cash  refund  annuity,  etc.)  is  the  form 
that  the  participant  or  beneficiary  is 
entitled  to  on  the  date  of  plan 
termination.  If  the  participant  does  not 
have  a  nonforfeitable  right  to  a  benefit. 
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other  than  the  return  of  his  or  her 
mandatory  contributions  in  a  lump  sum, 
the  annuity  form  of  benefit  is  the  form 
the  participant  would  be  entitled  to  if 
the  participant  had  a  nonforfeitable  right 
to  an  annuity  benefit  under  the  plan  on 
the  date  of  plan  termination. 

(1)  Accumulated  mandatory  employee 
contributions.  Subject  to  any  addition 
for  the  cost  of  ancillary  benefits  plus 
interest,  as  provided  in  the  following 
sentence,  the  amount  of  the 
accumulated  mandatory  employee 
contributions  for  each  partidpant  is  the 
participant's  total  nonforfeitable 
mandatory  employee  contributions 
remaining  in  the  plan  on  the  date  of  plan 
termination  plus  interest,  if  any,  under 
the  plan  provisions.  Mandatory 
employee  contributions,  if  any,  used 
after  the  effective  date  of  the  minimum 
vesting  standards  in  section  203  of  the 
Act  and  section  411  of  the  Code  for  costs 
or  to  provide  ancillary  benefits  such  as 
life  insurance  or  health  insurance,  plus 
interest  under  the  plan  provisions,  shall 
be  added  to  the  contributions  that 
remain  in  the  plan  to  determine  the 
accumulated  mandatory  employee 
contributions. 

(2)  Interest  rates  and  conversion 
factors.  The  interest  rates  and 
conversion  factors  used  in  the 
administration  of  the  plan  shall  be  used 
to  convert  a  participant's  accumulated 
mandatory  contributions  to  the  annuity 
form  of  benefit  In  the  absence  of  plan 
rules  and  factors,  the  interest  rates  and 
conversion  factors  established  by  the 
Internal  Revenue  Service  for  allocation 
of  accrued  benefits  between  employer 
and  employee  contributions  under  the 
provisions  of  section  204(c)  of  the  Act 
and  section  411(c)  of  the  C^e  shall  be 
used. 

(3)  Minimum  accured  benefit  The 
annuity  benefit  derived  from  mandatory 
employee  contributions  may  not  be  less 
than  the  minimum  accured  benefit  under 
the  provisions  of  section  204(c)  of  the 
Act  and  section  411(c)  of  the  Code. 

(c)  Assigning  benefits.  If  a  participant 
or  beneficiary  elects  to  receive  a  lump 
sum  benefit,  his  or  her  benefit  shall  be 
determined  under  paragraph  (c)(2)  of. 
this  section.  Otherwise,  the  benefits 
with  respect  to  a  participant  shall  be 
determined  under  paragraph  (c)(1)  of 
this  section. 

(1)  Annuity  benefit  and  pre-retirement 
death  benefit  llie  annuity  benefit  and 
the  pre-retirement  death  benefit 
assigned  to  priority  category  2  with 
respect  to  a  participant  are  determined 
as  follows: 

(i)  The  annuity  benefit  is  the  benefit 
computed  under  Paragraph  (b)  of  this 
section. 


(ii)  Except  for  adjustments  necessary 
to  meet  the  minimum  lump  sum 
requirements  as  hereafter  provided,  the 
pre-retirement  death  benefit  is  the 
benefit  under  the  plan  that  returns  all  or 
a  portion  of  the  participant's  mandatory 
employee  contributions  upon  the  death 
of  Ae  participant  before  retirement  A 
benefit  that  became  payable  in  a  single 
installment  (or  substantially  so)  because 
the  participant  died  before  the  date  of 
plan  termination  is  a  liability  of  the  plan 
within  the  meaning  of  {  2608.3(a)  and 
should  not  be  assigned  to  priority 
category  2.  A  benefit  payable  upon  a 
participant's  death  that  is  included  in 
the  annuity  form  of  the  benefit  derived 
finm  mandatory  employee  contributions 
[e.g..  the  survivor's  portion  of  a  joint  and 
survivor  annuity  or  the  cash  refimd 
portion  of  a  cash  refund  annuity)  is 
assigned  to  priority  category  2  as  part  of 
the  annuity  benefit  under  Paragraph 
(c)(l)(i)  of  this  section  and  is  not 
assigned  as  a  death  benefit.  The  pre¬ 
retirement  death  benefit  may  not  be  less 
than  the  minimum  lump  sum  required 
upon  withdrawal  of  mandatory 
employee  contributions  by  the  Internal 
Revenue  Service  undfir  section  204(c)  of 
(he  Act  and  section  411(c)  of  the  C^e. 

(2)  Lump  sum  benefit  &cept  for 
adjustments  necessary  to  meet  the 
minimum  lump  sum  requirements  as 
hereafter  provided,  if  a  participant 
elects  to  receive  a  lump  sum  benefit 
under  the  provisions  of  the  plan,  the 
amount  of  the  benefit  that  is  assigned  to 
priority  category  2  with  respect  to  the 
participant,  is — 

(i)  The  combined  value  of  the  annuity 
benefit  and  the  pre-retirement  death 
benefit  determined  according  to 
Paragraph  (c)(1)  (which  constitutes  the 
basic-tj-pe  benefit)  plus 

(ii)  llie  amount,  if  any,  of  the 
participant's  accumulated  mandatory 
employee  contributions  that  exceeds  the 
combined  value  of  the  annuity  benefit 
and  the  pre-retirement  death  benefit 
(which  constitutes  the  non-basic-type 
benefit),  but  not  more  than 

(iii)  The  amount  of  the  participant's 
accumulated  mandatory  contributions. 
For  purposes  of  this  Paragraph  (c)(2), 
accumulated  mandatory  contributions 
means  the  contributions  with  interest,  if 
any,  payable  under  plan  provisions  to 
the  participant  or  beneficiary  on 
termination  of  the  plan  or,  in  the 
absence  of  such  provisions,  the  amount 
that  is  payable  if  the  participant 
withdrew  his  or  her  contributions  on  the 
date  of  plan  termination.  Hie  lump  sum 
benefit  may  not  be  less  than  the 
minimum  lump  required  upon 
withdrawal  of  mandatory  employee 
contributions  by  the  Internal  Revenue 


Service  under  section  204(c)  of  the  Act 
and  section  411(c)  of  the  Code. 

1 2608.13  Priority  category  3  benefits. 

(a)  Definition.  The  benefits  in  priority 
category  3  are  those  annuity  benefits 
that  were  in  pay  status  before  the 
beginning  of  the  3-year  period  ending  on 
the  date  of  plan  termination,  and  those 
annuity  benefits  that  would  have  been 
in  pay  status  for  participants  who  were 
eligible  to  receive  annuity  benefits 
before  the  beginning  of  the  3-year  period 
ending  on  the  date  of  plan  termination. 
Benefits  are  primarily  basic-type 
benefits,  although  non-basic-type 
benefits  will  be  included  if  any  portion 
of  a  participant's  priority  category  3 
benefit  is  not  guaranteeable  under  the 
provisions  of  Part  2605  of  this  chapter. 

(b)  Assigning  benefits.  The  annuity 
benefit  that  is  assigned  to  priority 
category  3  with  respect  to  a  participant 
is  the  lowest  annuity  that  was  paid  or 
payable  under  the  rules  in  Paragraphs 
(b)(2)  throu^  (b)(6)  of  this  section. 

(1)  Eligibility  of  participants  and 
beneficiaries.  A  participant  or 
beneficiary  is  eligible  for  a  priority 
category  3  benefit  if  either  of  the 
following  applies: 

(1)  The  participant's  (or  beneficiary's) 
benefit  was  in  pay  status  before  the 
beginning  of  the  3-year  period  ending  on 
the  date  of  plan  termination. 

(ii)  The  participant  was  eligible  for  an 
annuity  and  his  or  her  benefit  could 
have  been  in  pay  status  before  the 
beginning  of  Ae  3-year  period  ending  on 
the  date  of  plan  termination.  Whether  a 
participant  was  eligible  to  receive  an 
annuity  before  the  beginning  of  the  3- 
year  period  shall  be  determined  using 
the  plan  provisions  in  ei^ect  on  the  day 
before  the  beginning  of  the  3-year 
period. 

(iii)  If  a  participant  described  in  either 
of  the  preceding  two  paragraphs  died 
during  the  3-year  period  ending  on  the 
date  of  the  plan  termination  and  his  or 
her  beneficiary  is  entitled  to  an  annuity, 
the  beneficiary  is  eligible  for  a  priority 
category  3  benefit. 

(2)  Plan  provisions  governing 
determination  of  benefit.  In  determining 
the  amount  of  the  priority  category  3 
annuity  with  respect  to  a  participant,  the 
plan  administrator  shall  use  the 
participant’s  age,  service,  actual  or 
expected  retirement  age,  and  other 
relevant  facts  as  of  the  following  dates: 

(i)  Except  as  {mrvided  in  the  next 
sentence,  for  a  participant  or  beneficiary 
whose  benefit  was  in  pay  status  before 
the  beginning  of  the  3-year  period 
ending  on  the  date  of  plan  termination, 
the  priority  category  3  benefit  shall  be 
determined  according  to  plan  provisions 
In  effect  on  the  date  the  benefit 
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commenced.  Benefit  increases  that 
became  elective  before  the  beginning  of 
the  S-year  period  ending  on  the  date  of 
plan  termination,  including  automatic 
beneHt  increases  after  that  date  to  the 
extent  provided  in  Paragraph  (b)(5)  of 
this  section,  shall  be  included  in 
determining  the  priority  category  3 
benefit.  The  form  of  annuity  elected  by  a 
retiree  is  considered  the  normal  form  of 
annuity  for  that  participant 

(ii)  For  a  participant  who  was  eligible 
to  receive  an  aimuity  before  the 
beginning  of  the  3-year  period  ending  on 
the  date  of  plan  termination  but  whose 
benefit  was  not  in  pay  status,  the 
priority  category  3  benefit  and  the 
normal  form  of  annuity  shall  be 
determined  according  to  plan  provisions 
in  effect  on  the  day  before  the  beginning 
of  the  3-year  period  ending  on  the  date 
of  plan  termination  as  if  the  beneHt  had 
commenced  at  that  time. 

(3)  General  benefit  limitations.  The 
general  beneHt  limitation  is  determined 
as  follows: 

(i)  If  a  participant's  benefit  was  in  pay 
status  before  the  beginning  of  the  3'year 
period,  the  benefit  assigned  to  priority 
category  3  with  respect  to  that 
participant  is  limited  to  the  lesser  of  the 
lowest  annuity  benefit  in  pay  status 
during  the  3-year  period  ending  on  the 
date  of  plan  terminations  and  the  lowest 
annuity  benefit  payable  under  the  plan 
provisions  at  any  time  during  the  5-year 
period  ending  on  the  date  of  plan 
termination. 

(ii)  Unless  a  benefit  was  in  pay  status 
before  the  beginning  of  the  3-year  period 
ending  on  the  date  of  plan  termination, 
the  beneHt  assigned  to  priority  category 
3  with  respect  to  a  participant  is  limited 
to  the  lowest  annuity  benefit  payable 
under  the  plan  provisions,  including  any 
reduction  for  early  retirement,  at  any 
time  during  the  5-year  period  ending  on 
the  date  of  plan  termination.  If  the 
annuity  form  of  beneHt  under  a  formula 
that  appears  to  produce  the  lowest 
beneHt  differs  from  the  normal  annuity 
form  for  the  participant  under  Paragraph 

(b)(2)(ii)  of  this  section,  the  benefits 
shall  be  compared  after  the  differing 
form  is  converted  to  the  normal  annuity 
form,  using  plan  factors.  In  the  absence 
of  plan  factors,  the  factors  in  Part  2609 
of  this  chapter  shall  be  used. 

(iii)  For  purposes  of  this  paragraph,  if 
a  terminating  plan  has  been  in  effect 
less  than  Hve  years  on  the  date  of  plan 
termination,  computed  in  accordance 
with  Paragraph  (b)(6)  of  this  section,  the 
lowest  annuity  beneHt  under  the  plan 
during  the  5-year  period  ending  on  the 
date  of  plan  termination  is  zero.  If  the 
plan  is  a  successor  to  a  previously 
established  defined  beneHt  plan  within 
the  meaning  of  section  4021(a)  of  the 


Act,  the  time  it  has  been  in  effect  will 
include  the  time  the  predecessor  plan 
was  in  effect. 

(4)  Determination  of  beneficiary’s 
benefit.  If  a  beneHciary  is  eligible  for  a 
priority  category  3  beneHt  because  of 
the  death  of  a  participant  during  the  3- 
year  period  ending  on  the  date  of  plan 
termination,  the  beneHt  assigned  to 
priority  category  3  for  the  beneHciary 
shall  be  determined  as  if  the  participant 
had  died  the  day  before  the  3-year 
period  began. 

(5)  Automatic  benefit  increases.  If 
plan  provisions  adopted  and  effective 
before  the  beginning  of  the  5-year  period 
ending  on  the  date  of  plan  termination 
provided  for  automatic  increases  in  the 
beneHt  formula  for  both  active 
participants  and  those  in  pay  status  or 
for  participants  in  pay  status  only,  the 
lowest  annuity  beneHt  payable  during 
the  5-year  period  ending  on  the  date  of 
plan  terminaHon  determined  under 
Paragraph  (b)(3)  of  this  section  includes 
the  automatic  increases  scheduled 
during  the  fourth  and  Hfth  years 
preceding  termination,  subject  to  the 
following  restrictions.  BeneHt  increases 
for  active  participants  in  excess  of  the 
increases  for  retirees  shall  not  be  taken 
into  account. 

(6)  Computation  of  time  periods.  For 
purposes  of  this  section,  a  plan  or 
amendment  is  “in  effect"  on  the  later  of 
the  date  on  which  it  is  adopted  or  the 
date  it  becomes  effective. 

§  2608.14  Priority  category  4  benefits. 

The  beneHts  assigned  to  priority 
category  4  are  participants'  basic-type 
beneHts  that  do  not  exceed  the 
guarantee  limits  set  forth  in  Part  2609  of 
this  chapter,  except  as  provided  in  the 
next  sentence.  The  beneHt  assigned  to 
priority  category  4  with  respect  to  a 
participant  is  not  limited  by  the 
aggregate  beneHts  limitations  set  forth 
in  §  2609.3(b)  for  individuals  who  are 
participants  in  more  than  one  plan  or  by 
the  phase-in  limitation  applicable  to 
substantial  owners  set  forth  in  §  2609.7. 

§  2608.15  Priority  category  5  benefits. 

The  beneHts  assigned  to  priority 
category  5  with  respect  to  each 
participant  are  all  of  the  participant's 
nonforfeitable  beneHts  under  the  plan. 

§  2608.16  Priority  category  6  benefits. 

The  beneHts  assigned  to  priority 
category  6  with  respect  to  each 
participant  are  all  of  the  participant's 
beneHts  under  the  plan,  whether 
forfeitable  or  nonforfeitable. 

§  2608.17  Subclasses. 

[a]  General  rule.  A  plan  may  establish 
one  or  more  subclasses  within  any 


priority  category,  other  than  priority 
categories  1  and  2,  which  subclasses 
will  govern  the  allocation  of  assets 
within  that  priority  category.  The 
subclasses  may  be  based  only  on  a 
participant's  longer  service,  older  age,  or 
disability,  or  any  combination  thereof. 

(b)  Limitation.  Except  as  provided  in 
Paragraph  (c)  of  this  section,  whenever 
the  allocation  within  a  priority  category 
on  the  basis  of  the  subclasses 
established  by  the  plan  increases  or 
decreases  the  cumulative  amount  of 
assets  that  otherwise  would  be 
allocated  to  guaranteed  beneHts,  the 
assets  so  shifted  shall  be  reallocated  to 
other  participant's  beneHts  within  the 
priority  category  in  accordance  with  the 
subclasses. 

(c)  Exception  for  subclasses  in  effect 
on  September  2, 1974.  A  plan 
administrator  may  allocate  assets  to 
subclasses  within  any  priority  category, 
other  than  priority  categories  1  and  2, 
without  regard  to  the  limitation  in 
Paragraph  (b)  of  this  section  if,  on 
September  2, 1974,  the  plan  provided  for 
allocation  of  plan  assets  upon 
termination  of  the  plan  based  on  a 
participant's  longer  service,  older  age,  or 
disability,  or  any  combination  thereof, 
and — 

(1)  Such  provisions  are  still  in  effect; 
or 

(2)  The  plan,  if  subsequently  amended 
to  modify  or  remove  those  subclasses,  is 
re-amended  to  re-establish  the  same 
subclasses  on  or  before  July  28, 1981. 

(d)  Discrimination  under  Internal 
Revenue  Code.  Notwithstanding  the 
provisions  of  Paragraphs  (a)  through  (c) 
of  this  section,  allocation  of  assets  to 
subclasses  established  under  this 
section  is  permitted  only  to  the  extent 
that  the  allocation  does  not  result  in 
discrimination  prohibited  under  the 
Code  and  regulations  thereunder. 

Effective  date.  This  regulation  is 
effective  on  March  1, 1981. 

Issued  at  Washington,  D.C.,  this  19th  day  of 
January,  1981. 

Ray  Marshall, 

Chairman,  Board  of  Directors  Pension  Benefit 
Guaranty  Corporation. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  the  Board  of  Directors 
approving  this  regulation  and  authorizing  its 
Chairman  to  issue  same. 

Henry  Rose, 

Secretary.  Pension  Benefit  Guaranty 
Corporation. 
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